I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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VEMORANDUM

Dal zel I, J. February 7, 2002
Jeffrey Nercesian here sues as executor of the will ! of
Richard M Nercesian, who di ed when defendant Jennifer M
Johnson's car allegedly struck him M. Johnson has noved to
dismss or, in the alternative, for summary judgnent for |ack of
jurisdiction over the subject matter
The conpl aint bases jurisdiction on diversity of
citizenship. The parties do not contest that Ms. Johnson is a
citizen of Pennsylvania, nor do they question that the late M.
Nercesian was at one tine a citizen of New Jersey. The sole
i ssue in dispute, and on which our jurisdiction depends, is
Ri chard Nercesian's citizenship at the tine of his death. Wile
his executor-son maintains that his father was a citizen of New
Jersey, Ms. Johnson contends that M. Nercesian changed his
citizenship to Pennsylvania shortly before the fatal car

acci dent .

! Al though the caption refers to Jeffrey Nercesian as
"adm nistrator” of his father's estate, at the February 4, 2002
hearing we established that he was appoi nted executor in his
father's wll.



We held an evidentiary hearing on February 4, 2002 to
resolve this dispute.

| . Legal Standard

The | egal | andscape is relatively clear. W have
diversity jurisdiction only if each plaintiff is a citizen of a
different state than each defendant. 28 U S.C. § 1332;
Strawbridge v. CQurtiss, 7 U S 267 (3 Cranch) (1806); Bunberger

V. Ins. Co. of NN Am, 952 F.2d 764, 767 (3d Cr. 1991). Wen a

| egal representative sues on behalf of a decedent, the
citizenship of the decedent, not that of the |egal
representative, controls. 28 U S.C 8§ 1332(c)(2). W determ ne

citizenship as of the date the conplaint is filed. Krasnov v.

D nan, 465 F.2d 1298, 1300 (3d Cr. 1972). |In a suit on behalf
of a dead person, the relevant date is when the decedent di ed.

See, e.qg., Walls v. Bastiand, 832 F. Supp. 940, 942 (E.D. Pa.

1993) (inquiring into citizenship of decedent on date of fatal
aut onobi | e acci dent).

Citizenship for this purpose is synonynous wth
domcile. Krasnov, 465 F.2d at 1300. A state is one's domcile
if one (1) resides in the state and (2) intends to remain there.

Id. at 1300-01; D anent v. CGenesis Assocs., No. 96-5342, 1997

US Dst. LEXIS, at *2, 5 (E.D. Pa. 1997). These two factors
must concur. "Thus, a definite and sincere intention to nake a

pl ace one's hone at sone tinme in the future is not enough to nake

that place an individual's present domcile." Doe v. Ross, No.

94-6572, 1995 U.S. Dist. LEXIS 7560, at *4-5 (E.D. Pa. My 26,



1995) (quoting 13B Charles Alan Wight, Arthur R MIller & Edward
H. Cooper, Federal Practice & Procedure 8§ 3613, at 549 (1984)).

No m ni mum period of residency is necessary to acquire a
domcile; as Judge Aldisert wote for our Court of Appeals, "A
citizen of the United States can change his domcile
instantly..... He nmust take up residence at the new domicile, and
he nust intend to remain there." Krasnov, 465 F.2d at 1300; see

also Walls, 832 F. Supp. at 942.

Al t hough the analysis is necessarily case specific,
courts have | ooked to certain factors, including state of
enpl oynent, voting, taxes, driver's |license, bank accounts and

assets, and civic and religious associations. 13B Charles Al an

Wight, Arthur R MIller, Edward H Cooper, Federal Practice &
Procedure 8 3612, at 530-31 (1984); Krasnov, 465 F.2d at 1301
EMC d obal Techs., Inc. v. Alavezos, No. 01-1289, 2001 U.S. Dist.

LEXI'S 5886, at *3 (E.D. Pa. May 7, 2001).
The party asserting federal jurisdiction bears the

burden of proving it exists. See McNutt v. General Mdtors

Acceptance Corp., 298 U S. 178, 182-83 (1936); Boyer v. Snap-On

Tools Corp., 913 F.2d 108, 111 (3d Cr. 1990). Jeffrey Nercesian

t hus bears the burden of proof that his father was a citizen of

New Jersey when he died. ?

2 W& pause briefly to address an issue not raised.
Al t hough our Court of Appeals has not formally enbraced the
principle, district courts have applied a presunption of
continuation of established domcile. E.g. DeTolla v. Mle, No.
99-1312, 1999 U. S. Dist. LEXIS 3427 (E.D. Pa. Mar. 19, 1999);
(continued...)




. Fi ndi ngs of Fact

Based upon the testinony and exhibits received, the
followi ng constitute our findings of fact.

Richard M Nercesian Sr. lived nost of his life in
Del aware County, Pennsylvania. Beginning in 1997, Nercesian
lived in New Jersey, residing in various towms. Toward the end
of his life he lived with his girlfriend, Joyce English, in her
hones at 419 Bay Avenue, Soners Point, New Jersey and then 2155
Shore Road, Linwood, New Jersey.

On Novenber 17, 2000, he died when a car struck himin
Radnor, Pennsylvania. For two to three weeks before his death,

Nercesian lived in the condoni niumof his son, Richard, Jr., in

?(...continued)

Walls v. Bastiand, 832 F. Supp. 940 (E.D. Pa. 1993); Liakakos v.
Cgna Corp., 704 F. Supp. 583, 586 (E.D. Pa. 1988). "Were a
person has changed his residence, a presunption in favor of the
original domcile arises.” Wlls, 832 F. Supp. at 942. The
presunption favors a proven domcile over a clainmed newy

acqui red one.

The presunption does not aid our analysis here. In our
case, where the presunption favors the sane party on whomthe
burden of proving jurisdiction falls, it operates to alter the
burden of production, but not the burden of persuasion.

Li akakos, 704 F. Supp. at 586-87; Onge v. McNeilus Truck & Mg.,
Inc., 645 F. Supp. 280, 281-82 (D. Mnn. 1986). "The burden of
persuasion as to diversity jurisdiction remains at all tine on

t he proponent of jurisdiction.” Walls, 832 F. Supp. at 941 n. 3;
see also Krasnov, 465 F.2d at 1299. W convened the hearing
preci sely because defendant presented a genui ne issue that

Ri chard Nercesi an changed his domcile from New Jersey to
Pennsyl vani a, and thus satisfied her burden of production. The
burden in favor of Nercesian's preexisting domcile is thus no

| onger of nonent.




Broonmal |, Pennsylvania.® The father slept on the couch in the
living room Richard, Jr. learned after his father's death (from
the father's girlfriend, Joyce English) that his father had

cl ot hing and bel ongi ngs in New Jersey and al so owned a boat
docked in Linwood, New Jersey. Richard Nercesian did not,
however, have a rental or ownership interest in any property in
New Jer sey.

Ri chard Nercesi an began working as a car sal esnan for
Wight O ds-Honda in Drexel HIl, Pennsylvania, on Cctober 31,
2000. It was a full-time job.

Until his death, Nercesian pére conmuted to work from
his son's condomniumin Broomall. The conmmute to his job was
2.47 mles. 1In contrast, the distance between his girlfriend' s
honme in Linwood, New Jersey, where he had lived, and Wight O ds-

Honda was 79.79 niles.*

3 Richard Nercesian Jr., with whom Nercesian |ived,

remenbers the tine as "about a week”. In contrast, plaintiff and
Nercesi an's ot her son, Jeffrey, place the tine as about a nonth.
Ri chard Nercesian Jr. readily admts that he cannot recall this
precisely. Indeed, his cloudy nenory of the period is not
surprising given the trauma associated with that tine. He |inks
the date his father began living with himwith the tine his
father began working - recalling themboth as a week before his
death. H's father commuted fromthe condominiumin Broomall to
work. Since it is now established fromthe enployer's records
that Ri chard Nercesian began work on October 31, 2000, we deduce
t hat he began living in Pennsylvania when he started his new job.

“* W entered the addresses of the residences - 1

Law ence Road, Broomall, Pennsylvania, 19003 and 2155 Shore Road,
Li nwood, New Jersey 08221 - and of the workplace - Burnont Road &
Townshi p Line Road, Drexel Hill, Pennsylvania, 19026 - into

Mapquest, at http://ww. mapquest.com (last visited Feb. 5, 2002).




When he began his new job, the el der Nercesian conplied
w th Pennsylvania |icensing requirenents, and thus applied for,
and obtained, a certificate as a vehicle sal esperson. He also
applied to renew his Pennsyl vani a vehicle operator's |icense,
whi ch had expired in 1993.

During the brief period of his return to the
Commonweal th until his untinely death, Richard Nercesian attested
to being a Pennsyl vani a resident on several docunents. On his
IRS W4 form filled out on Cctober 31, 2000, he listed his "hone
address" as #1 Lawence Rd. Broomall, Pa. 19008. On his
Enpl oyment Eligibility Verification form conpleted under penalty
of perjury, he also gave as his hone the address in Broomall.
Simlarly, Nercesian applied for insurance with two different
carriers, in both instances providing the sane Pennsyl vani a
address. He reported Broonmal |, Pennsylvania as his hone address
on Wight Ods-Honda's "new hiring report form"?®

Ri chard Nercesian had fam |y connections in
Pennsyl vani a, including grandchildren and at |east one son. He
participated in Pennsyl vania community groups, such as the Men's
Club and St. Gegory's Church in Roxborough.

At the time of his death, R chard Nercesian still
carried a valid New Jersey driver's |icense. The police accident

report listed his address as Linwood, New Jersey, while the

®VWiile it is true that the elder Nercesian did not
actually receive mail while he lived in the condom niumin
Broonmal |, after his death mail addressed to himarrived there.



hospital emergency report |isted his hone as Soners Point, New

Jersey. Nercesian's death certificate showed a nailing address

of Linwood, New Jersey. One of the decedent's sons, probably

Ri chard, Jr., supplied this information to those authorities.
Nercesi an's son and executor, Jeffrey, noved to probate

his father's wll under Pennsylvania |law, stating:

Wth regard to residency of ny father,

Ri chard Nercesian. He lived in Del aware
County his entire life wth the exclusion of
the three years prior to his death. One
nmonth directly proceeding [sic] his death he
noved back and took residence with nmy brother
at his condom ni um

Located at 1 Lawence Rd., Apt. A2A

Broomal I PA, 19008.

W would like to probate his will here in
Del aware County where he spent nost of his
life.

Def.'s Supp. & Add. to Mot. to Dis. (Doc. No. 13), Ex. A The

wi Il was so probated.

[11. Di scussi on

As noted, it is undisputed that for just under three
weeks until his death, Richard Nercesian |ived in Broomall,
Pennsyl vania in the condom nium of his son, R chard, Jr. Even
this brief residency will establish Pennsylvania as Nercesian's
domcile, if acconpanied by intent to remain, the factor to which
we now turn. Krasnov, 465 F.3d at 1300; Walls, 832 F. Supp. at
942.

By his own actions, Nercesian denonstrated an intent to
remain indefinitely in Pennsylvania. He acquired a job in

Pennsyl vani a, worked full-tinme in the Commonweal th, and commut ed



daily between Broomall and his new job. Enploynent in a state
wei ghts significantly in determning intention to stay. Kr asnov,
465 F. 3d at 1301-03 (involving itinerant religious teacher
rel ocating to Bet hl ehem Pennsylvania teaching post). Wen one
acquires a job in another state and sinultaneously noves there,
few English speakers woul d describe such a relocation as really
only a visit. Nercesian took pains to secure ongoi ng
Pennsyl vani a enpl oyment, conplying i mediately with Commonweal t h
| i censing requirenents governing vehicle sal espersons, and
enrolling in two enpl oyee-benefit plans. W also note the
conveni ence with which Nercesian comuted to his job: the
Broomal I condom niumwas three mles fromhis job, while the
Li nnood, New Jersey address was eighty mles away.

Nercesi an had significant famly connections in
Pennsyl vani a, where he was born and |ived continuously until
three years before his death. He was a nenber of St. Gegory's

Church and the Men's Club. See Walls, 832 F. Supp. at 943

(considering enotional connections); Doe, 1995 U S. Dist LEX S,
at *5 (enphasi zi ng professional and personal attachnents); 13B
Charles Alan Wight, Arthur R MIller, Edward H Cooper, Federal
Practice & Procedure § 3612, at 530 (1984) (considering

menbership in clubs and churches).

Most inmportant of all, Richard Nercesian's own
decl arations confirmhis intention to stay in Pennsylvania. In
the brief tinme he resided in Pennsylvania, he repeatedly decl ared

the Commpnwealth to be his hone. See his W4 tax form



enpl oynent eligibility verification form enploynent
guestionnaires, applications for health insurance, and
applications for Pennsylvania car sal esperson |icenses.

It is true that plaintiff elicited at the hearing that
sonme of the decedent's belongings remained in New Jersey with his
girlfriend while he Iived in Pennsylvania with his son. This is
not terribly surprising, since the elder Nercesian had only been
[iving in Pennsylvania for three weeks and had not yet secured a
pl ace of his own. Notably, plaintiff presents no other evidence
that his father intended to return to New Jersey or intended to
reside in Pennsylvania and New Jersey.

Plaintiff argues that "[t]he testinony is hardly
convincing as to decedent's intention to becone a citizen of
Pennsylvania. To the contrary, the testinony is replete with
references to the transient lifestyle of the decedent. This is
apparent from decedent's various residences within New Jersey,
hi s various jobs and busi ness ventures and his various personal
relationships, all wthin the few years i mediately preceding his
death.” Pl.'s Mem L. in Qpp. to Mot. to Dismss, at 3. These
contentions mss the point. R chard Nercesian need not have
intended to remain in Pennsylvania permanently, but only
indefinitely. Krasnov, 465 F.2d at 1300, 1303. The record that
Ri chard Nercesian hinself left confirns that, when he died, he
saw hi nmsel f a Pennsyl vani an.

Since plaintiff has not proven that the decedent at his

death was a citizen of a state different than the defendant, he



has not carried his burden of establishing diversity of
citizenship. W wll therefore dismss the case for want of

jurisdiction over the subject matter.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY NERCESI AN : ClVIL ACTI ON
V. :
JENNI FER M JOHNSON NO. 01-3129
ORDER

AND NOW this 7th day of February, 2002, upon
consi deration of defendant's notion to dismss or, in the
alternative, for sunmary judgnent (docket no. 10), plaintiff's
response thereto, and after a hearing on February 4, 2002, and
upon the findings of fact and conclusions of law set forth in the
acconpanyi ng nmenorandum it is hereby ORDERED t hat:

1. Def endant’'s notion i s GRANTED;

2. This action is DISM SSED for |ack of jurisdiction
over the subject matter; and

3. The Clerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J.



